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l. NATURE OF PROCEEDI NGS

This case is before the Court on two questions certified by
the Securities and Exchange Comm ssion (the “SEC') on June 27,
2008, and accepted by this Court on July 1, 2008, pursuant to
Suprenme Court Rule 31, as anended May 25, 2007.
. SUWARY OF ARGUMENT

1. The proposal (the “Proposal”) submitted by the AFSCME
Enpl oyees Pension Plan (“AFSCME’) to CA Inc. (“CA” or the
“Conpany”) deals with a fundanmental aspect of the sharehol der
franchise — the process by which directors are noninated and
el ect ed. The Proposal advocates the adoption of a bylaw (the
“Bylaw’) which, if approved, would require the Company, under
certain circunstances, to reinburse the reasonable expenses
incurred by shareholders in connection with the solicitation of
proxies in support of director candidates nominated by the
sharehol ders if the candidates ultimately are elected to the
boar d. The Bylaw is an appropriate subject for sharehol der
action precisely because it relates to the process of director
el ecti ons. Del aware law historically has recognized that
corporate boards do not have unfettered discretion to dictate the
ternms and processes for director elections. In fact Del aware
courts have been reluctant to restrict shareholder action in this
area absent clear and unanbi guous | anguage |limting sharehol ders’
rights. CA argues that the Bylaw is not a proper subject matter

for sharehol der action because Section 141(a) of the DGCL vests



in the corporation’s board the responsibility for managing the
busi ness and affairs of the corporation. Thus, CA submits, the

sharehol ders’ right to adopt bylaws under Section 109 cannot be

read to |imt the directors’ mnagerial “discretion” under
Section 141(a). Not only is CA's argunent legally incorrect, it
is wholly irrelevant for purposes of the present case. Even

assum ng arguendo that Section 141(a) could be read as creating a
substantive limt on the ability of shareholders to adopt byl aws
under Section 109, it is clear that Section 141(a) does not
restrict shareholder action on natters relating to the election
of directors. Accordingly, even if CA s overarching point has
any nerit, and it does not, the Court need not reach that issue
to uphold the Bylaw in this case.

2. The Bylaw is an appropriate exercise of sharehol der
authority to adopt and anend corporate bylaws under Section 109
of the DGCL. Section 109(a) vests in shareholders the authority
to adopt and anend corporate bylaws, and Section 109(b) does not
draw distinctions regarding validity of bylaws based on the
identity of who adopted them Either the Bylaw is valid, or it
is not valid. A valid bylaw is not rendered illegal sinply if
sharehol ders vote to adopt it. I ndeed, so fundanental is the
sharehol ders’ right to adopt and anend byl aws that Section 109(a)
precludes any attenpt to limt that authority through corporate
certificates or otherw se. It is equally clear that bylaws

enacted by shareholders may greatly regulate the conduct of



corporate boards.? Thus, a bylaw that would require a
corporation to reinburse proxy solicitation expenses, if |egal
under Delaware law (and it is), is not sonehow rendered ill egal
sinply because sharehol ders vote to adopt it. G ven Del aware’s
historic policy of requiring a clear and unanbi guous restriction
on the shareholder franchise before limting shareholders
statutory rights,? the Court should not interpret Section 141(a)
to elimnate the ability of shareholders to adopt the Byl aw here.
3. Finally, CA also is wong that the Byl aw sonmehow woul d
cause CAto violate Delaware law. There is absolutely nothing in
the DGCL or CA's certificate of incorporation that would render
invalid a bylaw that would require the Conpany to reinburse proxy
solicitation expenses incurred in connection with a successful
canmpaign to elect directors to the Conpany’s board. Del awar e
courts, including this Court, routinely have wupheld bylaw
provisions that require the expenditure of corporate funds.?
Delaware law is also clear that corporations may reinburse the
proxy expenses incurred by director candidates - whether

i ncunbent or nomnated by shareholders — upon election to the

! See, e.g., Frantz Mg. Co. v. EAC Indus., 501 A 2d 401 (Del
1985)

2 1d.

3 See, e.g., Hibbert v. Hollywod Park, Inc., 457 A 2d 339, 343

(Del. 1983) (enforcing bylaw requiring i ndemification).



board. * The nere fact that the Bylaw would require the
expenditure of corporate funds, therefore, does not place the
Bylaw in violation of Section 141(a). To the contrary, Section
141(a) nerely charges corporate boards with the responsibility of
managing the affairs of a corporation. CA's certificate of
i ncorporation, which mrrors Section 141(a), does nothing nore.
But in exercising that nmanagerial duty, the directors remain
bound by the ternms of the corporation’s bylaws. Thus, there is
nothing in Delaware |aw that would preclude the adoption of the

Bylaw in this case.

“ Hall v. Trans-Lux Daylight Picture Screen Corp., 171 A 226,

227 (Del. Ch. 1934)(allowi ng reinbursenent of proxy expenses
i ncurred by incunmbent directors seeking reelection); Steinberg v.

Adans, 90 F. Supp. 604, 607-08 (S.D.N.Y. 1950) (applying
Del aware |law, allowi ng reinbursenment of expenses of successful

i nsurgents incurred in a proxy contest).



I11. STATEMENT OF FACTS

A Fact ual Background

On March 13, 2008, AFSCME subnitted a sharehol der proposal
(the “Proposal”) to be included in CA s 2008 proxy statement,
pursuant to 17 CF.R §8 240.14a-8 (“"Rule 14a-8"). Rul e 14a-8
requires conpanies to place shareholder proposals that neet
certain procedural and substantive requirenents in their proxy
statenent. The Proposal advocates the adoption of a Bylaw that,
if adopted, would require the Conpany, in certain circunstances,
to reinburse reasonable proxy solicitation expenses incurred by
sharehol ders (the “Nom nator”) who nom nate director candidates
if at least one of their sponsored candidates is elected to the
Board. The proposed Byl aw reads as fol |l ows:

RESOLVED, that pursuant to section 109 of the Del aware
General Corporation Law and Article I X of the byl aws
of CA Inc., stockholders of CA hereby anend the
bylaws to add the follow ng Section 14 to Article II:

The board of directors shall cause the corporation to
reinmburse a stockholder or group of stockholders
(together, the “Nom nator”) for reasonable expenses
(“Expenses”) incurred in connection with nom nating
one or nore candidates in a contested election of
directors, including, wthout Ilimtation, printing,
mai ling, legal, solicitation, travel, advertising and
public rel ati ons expenses, so long as (a) the election
of fewer than 50% of the directors to be elected is
contested in the election, (b) one or nore candi dates
nom nated by the Nomnator are elected to the
corporation’s board of directors, (c) stockholders are
not permtted to cunulate their votes for directors,
and (d) the election occurred, and the Expenses were
incurred, after this bylaw s adoption. The anmount paid
to a Nominator wunder this bylaw in respect of a
contested election shall not exceed the anount



expended by the corporation in connection with such
el ection.

On April 18, 2008, CA sent a letter notifying the Staff of
the SEC s Division of Corporation Finance (the “Division”) of its
intention to exclude the Proposal fromits 2008 proxy naterials,
and requesting that the Staff concur with its belief that the
Pr oposal is excludable wunder Rule 14a-8 (the “No-Action
Request ™). CA's letter argued that the Proposal was excludable
under SEC Rule 14a-8(i)(1)-(3) and (8), 17 CF.R § 240.14a-
8(i)(1)-(3),(8).° Attached to its No-Action Request, CA
submitted a letter from its counsel Richards Layton & Finger,
P.A., opining that the Proposed Byl aw woul d cause the Conpany to
violated Delaware law if enacted and is not a proper action for

shar ehol ders under Del aware | aw (the “RLF Opinion”).

e Rule 14a-8(i)(1) allows conpanies to exclude proposals if
they are not “not a proper subject for action by
sharehol ders under the laws of the jurisdiction of the
conpany's organi zation.”

e Rule 14a-8(i)(2) allows conpanies to exclude proposals if
they would “cause the <conpany to violate any state,
federal, or foreign lawto which it is subject.”

e Rule 14a-8(i)(3) allows conpanies to exclude proposals if
they “If the proposal or supporting statement is contrary
to any of the Commi ssion's proxy rules.”

e Rule 14a-8(i)(8) allows conpanies to exclude proposals if
they “relate[] to a nomnation or an election for
nmenbership on the conpany's board of directors or anal ogous
governing body or a procedure for such nonination or
el ection”




AFSCME responded to the No-Action Request on May 21, 2008,
argui ng that the Proposal could not be excluded under any of the
provisions of SEC Rule 14a-8(i) identified by CA Wth its
response, AFSCME subnitted an opinion letter from its counsel
Grant & Eisenhofer P.A, arguing that the Proposed Bylaw was
entirely consistent with state law and a proper action for
shar ehol ders.

B. Procedural History

On June 27, 2008, the Division responded to CA's No-Action
Request, stating that it was “unable to concur” with CA s opinion
that the Proposal could be excluded under either SEC Rule 1l1l4a-
8(i)(3) or Rule 1l4a-8(i)(8). However, pursuant to Section 11(8)
of Article IV of the Delaware Constitution, which gives this
Court jurisdiction to hear questions certified by the Conm ssion,
the Staff notified the parties that the Conm ssion certified the
followng two questions to this Court: “(1) whether the proposal
is a proper subject for action by shareholders as a nmatter of
Del aware law, and (2) whether the proposal, if adopted, would
cause CAto violate any Delaware law to which it is subject.”®

On July 1, 2008, this Court issued an order stating that it
woul d accept the questions certified to it by the Comn ssion

pursuant to Suprenme Court Rule 31, as anmended May 15, 2007, which

© CA Inc., SEC No-Action Letter, 2008 W. 2568454 (June 27,
2008) .



allows the Court to accept certification where the questions of

| aw deal with unsettled i ssues of state |law. ’

" See Order dated July 1, 2008.



V.  ARGUMENT

A The Adoption O A Bylaw Requiring Reinbursenent For
Director Candidates Nomnated By Shareholders And
El ected To The Board Is A Proper Subject For Action By
CA' s Shar ehol ders.

1. Question Presented

Is the AFSCVE Proposal a proper subject for action by
sharehol ders as a natter of Del aware Law?

2. Scope of Revi ew

Because this case concerns a certified question of law, the
normal standards of review do not apply.® However, “[t]he scope
of the issues that may be considered in addressing a certified
question is limted by the procedural posture of the case.”® To
address the question certified by the SEC, this Court nust
determ ne whether AFSCME's Proposal, on its face, is a proper
subj ect for action by sharehol ders.

3. Merits of Argunent

a. AFSCME's  Proposal Is A Proper Subject
Matter For Sharehol der Action Because It
Concerns The Shar ehol der s’ Vot i ng
Franchi se.
AFSCME' s Proposal deals with an issue that is fundanental
to the shareholder franchise — the election of directors. The

Proposal recommends the adoption of a Bylaw that, if approved,

8 Rales v. Blasband, 634 A 2d 927, 931 (Del. 1993) (“Because we
are addressing a certified question of law, as distinct from a
review of a |lower court decision, the normal standards of review
do not apply.”).

°1d.



would require the Conpany, under certain circunmstances, to
rei mbur se t he pr oxy solicitation expenses i ncurred by
shar ehol ders who nominate director candidates if those candi dates
are successfully elected by shareholders for nenbership on the
Company’s Board of Directors. Precisely because the Bylaw
concerns the process of the nonination and el ection of directors,
it is an appropriate subject matter for sharehol der action under
establi shed Del aware | aw. “Delaware courts have |ong exercised a
nost sensitive and protective regard for the free and effective
exercise of voting rights.”?° Thus, in matters relating to
director elections, Delaware courts not only have protected and
encouraged the ability of shareholders to participate in the
process, but have been highly critical of any attenpt by
directors to linmit or make nore difficult shareholder action in
this area.™ As this Court in MM Conpanies, Inc. v. Liquid Audio

Inc. held:

Maintaining a proper balance in the allocation of

power between the stockhol ders’ right to elect
directors and the board of directors' right to manage

0 Blasius Indus., Inc. v. Atlas Corp., 564 A 2d 651, 660 n.2
(Del . Ch. 1988).

1 See MM Cos., Inc. v. Liquid Audio, Inc., 813 A 2d 1118, 1128
(Del. Ch. 2003)(“[The] deferential traditional business judgnent
rule standard is inappropriate when a board of directors acts for
the primary purpose of inpeding or interfering wth the
effectiveness of a shareholder vote.”); Unitrin, Inc. v. American
CGeneral Corp., 651 A 2d 1361, 1378 (Del. 1995) (“This Court has
been and remains assiduous in its concern about defensive actions
designed to thwart the essence of corporate denocracy by
di senfranchi si ng sharehol ders.”).

10



the corporation is dependent upon the stockhol ders'

uni npeded right to vote effectively in an election of

directors. This Court has repeatedly stated that, if

t he stockhol ders are not satisfied with the managenent

or actions of their elected representatives on the

board of directors, the power of corporate denocracy

is available to the stockholders to replace the

i ncunbent directors when they stand for re-el ection.

Del aware’s historic protection of shareholders’ ability to
meani ngfully participate in the election process stens from the
recognition that “[t]he sharehol der franchise is the ideol ogical
under pi nning upon which the Ilegitimacy of directorial power
rests.”™ The integrity of the voting process, therefore, and the
ability of shareholders to neaningfully participate in the
process, “is critical to the theory that legitinmtes the exercise
of power by sone (directors and officers) over vast aggregations
of property that they do not own.” It is for this reason that
courts have recognized that the electoral process in corporations
i nvol ves issues that are well beyond the statutory del egation of
managerial responsibility to a conpany’'s board of directors:

“[When viewed froma broad, institutional perspective, it can be

seen that matters involving the integrity of the sharehol der

12813 A 2d at 1127 (enphasis added).

13 Centaur Partners, IV v. Nat’'l Intergroup, Inc., 582 A 2d 923,
927 (Del. 1990), quoting Blasius, 564 A 2d at 659.

4 Blasius, 564 A 2d at 659.

11



voting process involve considerations not present in any other
context in which directors exercise del egated power.”

Under Delaware |aw, the shareholder franchise is not just
limted solely to shareholders’ ability to cast a vote at an
annual neeting. Rather, “Delaware |aw recogni zes that the ‘right
of shareholders to participate in the voting process includes the
right to nominate an opposing slate.’'”?® In Harrah's
Entertai nnent, Inc. v. JCC Holding Co., for exanple, the court
recogni zed that “[t]he unadorned right to cast a ballot in a
contest for [corporate] office is neaningless wthout the right
to participate in selecting the contestants. As the nom nating
process circunscribes the range of choice to be made, it is a
fundanental and outcone-determinative step in the election of

n 17

of fi cehol ders. Because the nomination process is an integral

element of the shareholder franchise, the Proposed Bylaw

15 Blasius, 564 A 2d at 659-60 (“[l]t appears that the ordinary
considerations to which the business judgnent rule originally
responded are sinply not present in the shareholder voting
context. That is, a decision by the board to act for the prinmary
purpose of preventing the effectiveness of a sharehol der vote
inevitably involves the question who, as between the principal
and the agent, has authority with respect to a natter of internal
corporate governance. That, of <course, is true in a very
specific way in this case which deals with the question who
shoul d constitute the board of directors of the corporation, but
it will be true in every instance in which an incunbent board
seeks to thwart a shareholder majority.”)

' Harrah's Entertainment, Inc. v. JCC Holding Co., 802 A 2d 294,
310 (Del. Ch. 2002).

Y Harrah’s Entertainnment, 802 A 2d at 311, quoting Durkin v.
Nat’'| Bank of QO yphant, 772 F.2d 55, 59 (3d Cr. 1985)

12



addresses an area that is an appropriate subject mtter for
shar ehol der action
That the process governing the nomination and election of

corporate directors is an appropriate subject mtter for

sharehol der action is, or at |least should be, a rather
unr enar kabl e proposition. I ndeed, because the integrity of the
shareholder vote “legitimze[s] the exercise of power”!® Dy

corporate boards, ceding conplete discretion to directors to set
the rul es governing election process would de-legitinize the very
source of their power. It is precisely for this reason that,
rather than permtting directors an unfettered right to dictate
the terns for corporate elections, there exists in Delaware “a
general policy against disenfranchisenent”?® that requires any
restriction on shareholders’ rights to be set forth in “clear and
unanbi guous” termns. ?°

b. The Proposed Bylaw |s Authorized Under
Section 109(b) O The DGCL

“The power to nmake and anend the bylaws of a corporation
has | ong been recogni zed as an inherent feature of the corporate

» 21

structure. The bylaws of a corporation are “the self-inposed

rules and regulations deened expedient for [the] convenient

18

Bl asi us, 564 A 2d at 659.
9 Centaur Partners, 582 A 2d at 927.
20 1d.

2 Frantz Mg. Co. v. EAC Indus., 501 A 2d 401, 407 (Del. 1985)

13



functioning” of the corporation.? Consistent with the DGCL's
overall design to provide corporations with maxinmm flexibility
in structuring their internal operations,? Section 109(b), which
contains the only limtation on the subject matter of bylaws,

defines the scope of perm ssible bylaws very broadly:

(b) The bylaws my contain any provision, not
inconsistent with law or wth the certificate of
i ncor poration, relating t he busi ness of t he

corporation, the conduct of its affairs, and its
rights or powers or the rights or powers of its
stockhol ders, directors, officers or enpl oyees.24

The rel evant question for purposes of this case is whether

the Bylaw is “inconsistent with aw or violates any provision in

22 Gw v. Consolidated Coppermines Corp., 165 A 136, 140 (Del.
Ch. 1933); see also Hollinger Intern. v. Black, 844 A 2d 1022,
1078 (Del. Ch. 2005), aff’'d, 872 A 2d 559 (Del. 2005)
(“Traditionally, the bylaws have been the corporate instrunent
used to set forth the rules by which the corporate board conducts
its business.”).

2 See, e.g., Hollinger Intrn., 844 A 2d at 1078 (“The DGCL is
intentionally designed to provide directors and stockholders with
flexible authority, permitting great discretion for private
ordering and adaptation.”); Jones Apparel Goup, Inc. v. NMaxwell
Shoe Co., Inc., 883 A 2d 837, 845 (Del. Ch. 2004) (“Delaware’s
corporate statute is widely regarded as the nost flexible in the
nation because it |eaves the parties to the corporate contract
(managers and stockholders) with great |leeway to structure their
relations, subject to relatively |oose statutory constraints and
to the policing of director msconduct through equitable review
As Professor Folk noted in his conrents on the 1969 amendnments to
the DGCL, and particularly on the enabling feature of § 141(a),
‘“the Delaware corporation enjoys the broadest grant of power in
the English-speaking world to establish the nobst appropriate
i nt ernal organi zati on and structure for t he
enterprise.’””)(quoting Ernest L. Folk, 111, Anmendnents to the
Del aware General Corporation Law 5 (1969)).

248 Del. C. § 109(b).

14



CA's certificate of incorporation. In this regard, however, it

is inportant to note that “[t]he bylaws of a corporation are

presunmed to be valid, and the courts will construe the bylaws in

a manner consistent wth the law rather than strike down the
byl aws. ” %

This Court has observed: “The Del aware General Corporation

Law affords considerable flexibility in the construction of

mechani sms for corporate governance and control.”?® As expl ai ned

bel ow, AFSCME s Proposed Byl aw woul d represent a proper exercise

of shareholders’ statutory rights under Section 109 of the DGCL,

does not unl awful |y restrict t he director’s manager i al

responsibility under Section 141(a) of the DGCL, and nothing in

the DGCL or CA's certificate of incorporation clearly and

unanbi guously bars shareholders from deciding to adopt a bylaw

designed to facilitate and encourage neani ngful director
el ections.

C. The Managerial Responsibility Vested In

Corporate Boards Under Section 141(a) Does

Not Preclude Shareholders From Adopting A

Byl aw Rel ating To The El ection Process.
Before the SEC, CA argued that the Bylaw did not present a
proper subject matter for sharehol der action under Del aware |aw

because Section 141(a) of the DGCL vests in corporate boards the

“power” to manage the business and affairs of the corporation,

25

Frantz Mg., 501 A 2d at 407.

26 Centaur Partners, 582 A 2d at 927.
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and that shareholders’ ability to anend bylaws under Section
109(a) should not be interpreted in such a manner as to “require
that the Board relinquish its power” that supposedly is vested
under Section 141(a)?’ CA's argument is misplaced. Delaware
courts have never interpreted this statutory del egation as giving
corporate boards unfettered discretion in matters relating to the
process of the nom nation and election of directors. Rat her,
“Del aware courts have long exercised a nost sensitive and
protective regard for the free and effective exercise of voting
rights.”?® Thus, in mtters relating to director elections,
Del aware courts not only have protected and encouraged the
ability of shareholders to participate in the process, but have
been highly critical of any attenpt by directors to linit or make
more difficult shareholder action in this area.?

As an initial matter, whether, and to what extent, the

statutory delegation of managerial responsibility to corporate

27 RLF Opinion at 4.

2  Blasius Indus., 564 A.2d at 660 n.2; see also Aronson V.
Lewis, 473 A 2d 805, 811 (Del. 1984), overruled on other grounds,
Brehm v. Ei sner, 746 A 2d 244 (Del. 2000) (hol ding that

sharehol ders may use the “machinery of corporate denocracy” to
address dissatisfaction with directors).

2 See MM Cos., 813 A 2d at 1128 (“[The] deferential traditional
busi ness judgment rule standard is inappropriate when a board of
directors acts for the primary purpose of inpeding or interfering
with the effectiveness of a shareholder vote.”); Unitrin, Inc. v.
American General Corp., 651 A 2d 1361, 1378 (Del. 1995) ("“This
Court has been and remains assiduous in its concern about
defensive actions designed to thwart the essence of corporate
denocracy by di senfranchi si ng sharehol ders.”).
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directors under Section 141(a) limts or restricts sharehol ders’
ability to anend byl aws under Section 109, presents an issue that
the Court need not address at this tinme. Even if Section 141(a)
can, in sonme respect, restrict what kinds of bylaws sharehol ders
can adopt under Section 109, it is clear that Section 141(a) does
not, and was not intended to, |limt shareholders’ ability to act
on matters relating to the process of electing directors.
Accordingly, even if CA is theoretically correct regarding the
interplay between Sections 109 and 141(a), CA's point is
irrel evant here. Section 141(a) cannot be read to prevent
sharehol ders from adopting a bylaw establishing a process
relating to the election of directors. The statutory del egation
of managerial responsibility to corporate directors under Section
141(a) does not “clear[ly] and unanbiguous[ly]” restrict the
ability of CA's shareholders to consider and adopt the Proposed
Byl aw advanced by AFSCME here and, given Delaware’'s policy
agai nst disenfranchi senent, the Bylaw is an appropriate subject
matter for sharehol der action

Under Section 141(a) of the DGCL, the responsibility for
t he managenent of the business and affairs of the corporation is
del egated to the board of directors.?® Pursuant to this
provi sion, Delaware courts have recognized that Section 141(a)

“inposes on a board of directors the duty to manage the business

0 g Del. C § 141(a).
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and affairs  of the corporation.”3 This  manageri al

responsibility, however, is subject to the bylaws, which my

regul ate how directors exercise their duties to sharehol ders.

I ndeed, Section 109(b) of the DGCL unanbiguously states that

byl aws may regulate the “rights or powers of [the corporation’s]
directors ...”%

Sharehol ders’ ability to enact bylaws that regulate the
Board of directors has been affirned numerous tinmes in Del aware
courts. In Frantz Mg. Co. v. EAC Industries,® this Court upheld
the wvalidity of a shareholder-enacted bylaw that “required
attendance of all directors for a quorum and unani nous approval
of the board of directors before board action [could] be taken,

and they thereby linmted the functioning of the Frantz board.”3

81 Par anount Conmuni cations, Inc. v. Tine Inc., 571 A 2d 1140,

1150 (Del. 1989). The obligation of directors to nanage the
business and affairs of a corporation provided in Section 141(a)
is a duty and a privil ege. It is a responsibility to exercise
one’s fiduciary duties, and not a vested right to exercise
unfettered discretion in the managenment of a corporation. See
Stellini v. Oatorio, 1979 W 2703, *2 (Del. Ch.) (“Clearly, as
directors, the plaintiffs had no vested interest in a

directorship of [corporation]. Rather, any right which they may
have held in the office of director was acquired wth the actual
or inplied know edge that such right could be extinguished by the
vote or consent of the nmjority stockholders of the defendant
corporation.”).

%2 g pel. C. § 109(b)
33 501 A 2d 401 (Del. 1985)

34 501 A 2d at 407.
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Simlarly, in Arerican Int’| Rent a Car, Inc v. Coss, % the Court
of Chancery, in rejecting a shareholder challenge to a board-
enact ed byl aw amendnent, hel d:

If a mpjority of American International’s stockhol ders

in fact disapproved of a Board s anendnent of the

byl aw, several recourses were, and continue to be,

available to them They could vote the incunbent

directors out of office. Alternatively, they could

cause a special neeting of the stockholders to be held

for the purpose of amending the bylaws and, as part of

the anendnent, they could remove from the Board the

power to further anmend the provision in question.?3®

More recently, in Hollinger Int’l, Inc. v. Black,?® Vice
Chancellor Strine relied upon this Court’s decision in Frantz in
holding that “[b]lylaws [can] inpose severe requirements on the
conduct of a board wi thout running afoul of the DGCL.”3% Because
“byl aws are generally thought of as having a hierarchical status
greater than board resolutions, ... a board cannot override a

byl aw requirenent by nerely adopting a resolution.”?® Thus, in

that case, the Court held that a bylaw that dissolved a cormmittee

%5 1984 W 8204 (Del. Ch.).

% |d. at *3; see also Hollinger, 844 A 2d at 1078-9 (“By its
plain terms, 8 109 provides stockholders with a broad right to
adopt bylaws ‘relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or

power s of its st ockhol der s, directors, officers or
enpl oyees.”)(internal citation omtted).

37 844 A 2d 1022 (Del. Ch. 2004), aff’'d 872 A 2d 559 (Del. 2005)
% 1d. at 1079.

¥ 1d. at 1080.
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established by the Board did not violate Section 141(a) nerely
because it interfered with the board’ s managerial discretion:
For similar reasons, | reject International’s argunent
t hat t hat provi si on in t he Byl aw  Anendnents
inpermssibly interferes with the board’ s authority
under 8 141(a) to manage the business and affairs of
the corporation. Sections 109 and 141, taken in
totality, and read in light of Frantz, make clear that
bylaws may pervasively and strictly regulate the
process by which boards act, subj ect to the
constraints of equity.*
Thus, nmerely because the proposed Bylaw would regul ate director
conduct does not meke the Byl aw i nperm ssi bl e under Del aware | aw.
Nevert hel ess, CA argues that shareholders may only enact
bylaws if a specific provision of the DGCL authorizes a bylaw on
a particular subject; in the absence of such specific statutory

aut hori zati on, the argunent goes, any bylaw adopted by

sharehol ders would violate Section 141(a).* There are two major

problens with CA's argument in this regard. First, CA's
argunent, if adopted, would render a portion of Section 109
conpletely irrelevant. Second, CA's argunent that directors

necessarily have rights to amend byl aws that are sonmehow superi or
to those of shareholders is fundanentally inconsistent with the
structure of the statute.

CA's argunent violates fundanmental principles of statutory

constructi on because, if accepted, it would render Section 109(b)

40 1d. at 1080 n. 136 (enphasis added).

1 RLF Qpinion at 3 n. 1.

20



entirely superfluous. To explain, if shareholders were linmted
to enacting bylaws only involving subject areas where other
provisions of the DGCL specifically permtted the adoption of
byl aws, the provision in Section 109(b) that the bylaws my
contain “any provision” that is “not inconsistent with |aw would
be wholly irrelevant. The legislature sinply could have included
Section 109(a) authorizing the adoption of bylaws, and ended the
statute there. But they did not. By specifically permtting the
adoption of bylaws on any matter “not inconsistent with |aw (as
di stinguished from “specifically authorized by I|aw), t he
| egislature exhibited a plain intent to pernmt sharehol ders (and
directors, if permitted by the certificate) to adopt bylaws on
areas that are not specifically addressed in other sections of
the DCCL. CA's argunent, which would render the expansive
provisions of Section 109(b) a nullity, sinply cannot be
credited. This Court has observed that “In determning
legislative intent in this case, we find it inportant to give
effect to the whole statute, and | eave no part superfluous.”*
Indeed, CA's argunent has been specifically rejected by
Chancel l or Chandler in Unisuper Ltd. v. News Corp.*. In that

case, the Chancellor constructed Section 141(a) in way that would

42 Keeler v. Harford Mut. Ins. Co., 672 A 2d 1012, 1016 (Del.
1996) .

43 2005 W. 3529317 (Del. Ch.), appeal refused by, 906 A 2d 138
(Del . 2006).

21



not render Section 109(b) superfluous and is wholly consistent
with Delaware case I|law establishing that shareholders may

regul ate director conduct through bylaws.*

Specifically, the
Chancery Court in News Corp. held that while Section 141(a)
restricts directors fromabdicating their fiduciary duty to third
parties, it does not prohibit shareholders, the true owners of
t he Conpany, fromregul ating the conduct of directors.”®

In that case, the defendants argued that a contract wth
sharehol ders was invalid because the board agreed not to enact a
poison pill for successive one year ternms wthout sharehol der
approval . The defendants argued that the contract was
“inconsistent with the general grant of nanagerial authority to
the board in Section 141(a).”“* The court disagreed, hol ding that
allowi ng shareholders to vote on corporate matters was not a
del egation of nmanagerial authority inconsistent wth Section
141(a):

Del aware’s corporation |aw vests nanagerial power in

the board of directors because it is not feasible for

sharehol ders, the owners of the corporation, to

exerci se day-to-day power over the conpany’s business

and affairs. Nonetheless, when sharehol ders exercise

their right to vote in order to assert control over

t he business and affairs of the corporation the board

must give way. This is because the board' s power-which
is that of an agent’s with regard to its principal -

“ 1d. at *6.
% 1d. at *6-8.

4 1d. at *6.
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derives from the shareholders, who are the ultimte
hol ders of power under Del aware |aw. *’

Because of this relationship, akin to that between an agent and
principal, directors cannot use the grant of managerial power in
Section 141(a) as an inpedinent to sharehol der action. The court
in News Corp. held:

Fiduciary duties exist in order to fill the gaps in
the contractual relationship between sharehol ders and
directors of the corporation. Fiduciary duties cannot
be used to silence sharehol ders and prevent them from
specifying what the corporate contract is to say.
Shar ehol ders should be permtted to fill a particular
gap in the corporate contract if they wish to fill it.
This point can be nade by reference to principles of
agency |aw Agents frequently have to act in
situations where they do not know exactly how their
principal would like themto act. |In such situations,
the law says the agent nmust act in the best interest
of the principal. Were the principal w shes to nmake
known to the agent exactly which actions the principal
wi shes to be taken, the agent cannot refuse to listen
on the grounds that this is not in the best interest
of the principal.*

Additionally, the court in News Corp. held that a
shar ehol der - enact ed bylaw was an appropriate nmeans for
sharehol ders to exert control over the conpany. The court held:
“OfF course, the board of directors’ nmnagerial power is not
unlimted ... [T]he Delaware General Corporations Law vests

sharehol ders with the power to adopt, amend or repeal bylaws

47 1d. at *6 (enphasis added).

48 1d. at *8.
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relating to the business of the corporation and the conduct of
its affairs.”*

CA's argunent is also fundanentally at odds wth the
statutory schene of Section 109 and the DGCL in general
Speci fically, under Section 109(a), the right to adopt and anend
bylaws is vested, wunequivocally, in the shareholders, and
directors may adopt bylaws only if the power is so vested to them
in a specific provision in the certificate of incorporation.®°
But even if the certificate grants directors such authority, such
provision “shall not divest the stockholders ... of the power,
nor limt their power to adopt, anmend or repeal bylaws.”> Thus,
at nost, the right of directors to adopt and anmend bylaws can
only be coextensive with and not superior to the right of the
shareholders to do the sanme, and is conditioned on an express
grant of such authority in the <conpany’'s certificate of
i ncorporation. It would be wholly inconsistent wth the
statutory structure of Section 109(a) to hold that, although
sharehol ders have a statutory right to adopt and anend byl aws,
and directors can only exercise such right if it is expressly
granted to them in a conpany’'s certificate, directors can adopt

bylaws that the shareholders thenselves are precluded from

4 1d. at *6 (enphasis added).
50 8 Del. C. § 109(a).

5. 8 Del. C. § 109(a).
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adopting. The sinple point is either the bylaw is valid, or it
is not. Either the bylaw is a proper exercise of authority under
Section 109, or it is not. A bylaw that is permnissible under
Section 109 is not sonmehow rendered illegal sinply because
sharehol ders vote to adopt it.

It is inportant to note that Delaware courts have never
struck down a shareholder-enacted bylaw because it was
i nconsistent with Section 141(a). As a result, the RLF Opinion
attenpted to anal yze case | aw where director conduct was held to
violate Section 141(a). However, cases addressing situations
where directors inproperly abdicate their fiduciary duties have
nothing to do with whether shareholders may enact bylaws that
regul ate the conduct of the corporations they own. In Quickturn
Design Sys. v. Shapiro,® this Court held that directors could not
anend a poison pill in a manner that disabled future directors’
ability to redeem it for six nonths. The Court held that the
poison pill amendnment would inpermssibly “prevent[] a newy
elected board of directors from conpletely discharging its
fiduciary duties.”® Thus, the board woul d cause future directors
to abdicate their fiduciary duty. Simlarly, in Abercronbie v.

Davi es, ® the court invalidated an agreenent between a number of

52 721 A 2d 1281, 1289-90 (Del. 1998) (cited by RLF Opinion at 6).
53 |d. at 1292.

% 123 A 2d 893, 897 (Del. Ch. 1956) (cited by RLF Opinion at 6)
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directors and a number of stockhol ders of a corporation in which
the directors who were party to the contract agreed to always
vote simlarly on issues. In that case, the court held that
directors had contracted to vote in a specified nanner even
t hough such vote may be “contrary to their own best judgnent.”>®
Before the SEC, CA cited cases for the wunremarkable
proposition that generally Section 141(a) of the DGCL vests power
in directors to manage the affairs of the corporation. The cases
cited by CA however, sinply do not address the issue presented
here: whether shareholders, acting collectively, may enact a
byl aw regulating how directors fulfill their duty.®® They are
sinply not contrary to Frantz, News Corp., and Hollinger, which
hol d that sharehol ders have broad power to enact bylaws that set

restrictions on how directors <can exercise discretion in

fulfilling their managerial responsibilities.®

» |d. at 899.

% See RLF Opinion at 6-7 (quoting Aronson v. Lewis, 473 A 2d
805, 811 (Del. 1984) (holding that shareholder bringing
derivative suit did not allege that demand was excused); MMllin
v. Beran, 765 A 2d 910, 916 (Del. 2000) (holding plaintiff
adequately pled that the directors breached their fiduciary
duties to mnority shareholders in selling the conmpany to a third
party); Maldonado v. Flynn, 413 A 2d 1251, 1255 (Del. Ch. 1980),
rev'd on other grounds sub nom, Zapata Corp. v. Ml donado, 430
A2d 779 (Del. 1981) (holding that board could not conpel
dism ssal of a derivative |lawsuit brought by a sharehol der after
it refused demand); Norte & Co. v. Manor Healthcare Corp., 1985
W. 44684, at *5 (Del. Ch. 1985) (holding “convertible debenture
hol ders may not state a claimfor breach of fiduciary duty”).

S CA's reliance on Parampbunt Commt’ns, Inc. v. Time Inc., 1989
W. 79880, at *30 (Del. Ch. 1989), aff’'d, 571 A 2d 1140 (Del.
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B. A Bylaw Requiring The Reinbursenent 0] Pr oxy
Solicitation Expenses Wuld Not Cause CA To Violate
Del aware Law O The Conpany’s Certificate O
I ncor porati on.
1. Question Presented

Wul d the AFSCME Proposal, if adopted, cause CA to violate

any Delaware law to which it

i's subject?

2. Scope of Revi ew

Because this case concerns a certified question of

nor mal

of the issues that
guestion is limted by
address the question
determ ne whet her the
the conpany to violate

3. Merits

standards of review do not apply.®®

may be considered

| aw, the

However, “[t]he scope

in addressing a certified

the procedural posture of the case.”® To

certified by the SEC, this Court nust

Proposed Bylaw, on its face, would cause

Del aware | aw i f enact ed.

of Argunent

The proposed

Byl aw

is intended to inprove corporate

governance at CA by encouragi ng shareholders to expend reasonabl e

funds to help elect directors who sharehol ders feel

to be directors,

are qualified

by giving them a reasonabl e expectati on of being

1980),
board may nmmintain

shar ehol ders wi shed to
do with whether

is also msplaced.

byl aws

In that case, the Court held that a
poison pill, even if a majority of
tender their shares. This has nothing to
can regulate the process by which a

corporation’s directors expend corporate funds.

58 Ral es v.

court deci sion,

% d.

Bl asband, 634 A.2d at 931 (“Because we are addressing
a certified question of
t he nor mal

law, as distinct froma review of a | ower
standards of review do not apply.”).
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reinmbursed if their candidates are elected. It is entirely
perm ssible for a conmpany to reinburse funds expended to elect a
slate of directors nom nated by shareholders, and it is entirely
permi ssible wunder Delaware law for bylaws to provide for
mandat ory rei nbursenent. Adoption of the Bylaw, therefore, would
not cause CA to violate any provision of Delaware |aw.
a. Corporate Bylaws Can Require Mandatory
Payments Qut O The Corporate Treasury
Wthout Violating Section 141(a).

In addi ti on to regul ati ng board conduct, byl aws
appropriately can require mandatory paynents out of the Conpany’s
treasury. Under Delaware |aw, corporate charters and byl aws
generally are regarded and enforced as contracts between the
sharehol ders the directors.® Thus, if the bylaws make a certain
paynment mandatory, Delaware wll enforce the provision in
accordance with its contractual terns.

For exanple, Delaware courts routinely uphold and enforce
bylaws requiring mandatory indemification of directors in

connection with lawsuits relating to their positions on the

board.® Although it is true that the DGCL specifically permts

60 See generally Centaur Partners, 582 A 2d at 928 (“Corporate
charters and by-laws are contracts anong the shareholders ...").

61 See Oloff v. Shulman, 2005 W. 5750635 (Del. Ch.)(enforcing
mandatory indemnification bylaw adopted by directors in
anticipation of imrediate threat of Ilitigation); Underbrink v.
Warrior Energy Services Corp., 2008 W 2262316 (Del. Ch.)
(enforcing mandatory retroactive indemnification bylaw adopted by
directors adopted under inmnent threat of litigation).
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corporations to make such payments under certain circunstances, %
the relevant statute is entirely silent on the issue of byl aws,
and does not rmake reinbursenent mandatory.63 Nevert hel ess,
Del aware courts consistently have held that “a corporation can
make the right to advancenent of expenses nmandatory, through a
provision in its certificate of incorporation or bylaws.”% Wile
in the absence of such a provision, the decision to indemify a

director generally is considered within and subject to the

2 For exanple, Section 145(e) states:

Expenses (including attorneys’ fees) incurred by an
officer or director in defending any civil, crimnal,
adm ni strative or i nvestigative action, sui t or
proceeding may be paid by the corporation in advance
of the final disposition of such action, suit or
proceedi ng upon receipt of an undertaking by or on
behalf of such director or officer to repay such
anmount if it shall ultimately be determ ned that such
person is not entitled to be indemified by the
corporation as authorized in this section. Such
expenses (including attorneys’ fees) incurred by
former directors and officers or other enployees and
agents may be so paid upon such terms and conditions,
if any, as the corporation deens appropri ate.

8 Del. C. 8§ 145(e). Simlarly, Section 145(a) states: “A
corporation shall have power to indemify any person who was or
is a party or is threatened to be made a party to any threatened,
pendi ng or conpleted action ...” 8 Del. C. 8§ 145(a).

% VonFeldt v. Stifel Financial Corp. 714 A.2d 79, 81 (Del.
1998) (“Section 145(a) aut hori zes, but does not require,
i ndemmi fication in connection with third-party actions.”).

64 Gentile v. SinglePoint Financial, Inc., 787 A 2d 102, 106
(Del . Ch. 2001) (enphasi s added).
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busi ness judgment of the board, ® a bylaw making indemnification
mandatory renoves any discretion from corporate boards to
approve, or disapprove, such paynents. As this Court has
expl ained: “Section 145(a) authorizes, but does not require,
i ndemmi fication in connection with third-party actions. Virtually
all public corporations have extended indemnification guarantees
via bylaw to cases where indemification is typically only

” 66

per m ssi ve. In other words, “[where such a nmandatory

provision exists, the rights of potential recipients of such
advancements will be enforced as a contract.”®

Byl aws requiring the expenditure of corporate funds are not
limted to provisions making nandatory the indemification
aut hori zed under Section 145 of the DCCL. | ndeed, Del awnare
corporations have bylaws requiring the conpanies to expend

68

corporate funds on such itens as salaries, i nsurance, % travel

% Havens v. Attar, 1997 W 55957, *13 (Del. Ch.) (“a board' s
decision to accept an undertaking and to advance expenses is |left
to the business judgnment of the board in the absence of a by-Ilaw
specifically providing for mandatory advancenent.” (enphasis in
original)).

66 VonFel dt, 714 A 2d at 81 (internal quotations omtted)
(enphasi s added).

67 See Gentile, 787 A.2d at 106 (“[A] a corporation can make the
right to advancenent of expenses mandatory, through a provision

in its certificate of incorporation or bylaws ... Where such a
mandat ory provision exists, the rights of potential recipients of
such advancements will be enforced as a contract.”).

%8  See Coca Cola Co., Bylaws, Art. Il, Sec. 9 (B-40).

69

See ABM Industries Inc., Bylaws, Art. VII, Sec. 7.8 (B-72).
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expenses, ' and office space in particular |ocations.” The
simple point is that bylaws can require the mandatory paynent of
corporate funds without improperly interfering wth the
directors’ responsibility to nanage the business and affairs of a
corporation under Section 141(a). "

b. Because Corporations My Reinburse Proxy
Expenses |Incurred By Successfully Elected
Directors Nominated By Sharehol ders, A
Byl aw Maki ng Such Rei nbursenment Mandatory

I s Perm ssible.
It is well established that corporations may reinburse

directors for expenses incurred in connection wth a proxy

solicitation. Al nobst 75 years ago, in Hall v. Trans-Lux Daylight

" See Barnes & Noble Inc., Bylaws, Art. Ill, Sec. 10 (B-9);
Citigroup, Inc., Bylaws, Art. |V, Sec. 3 (B-27).

T See Southern Co., Bylaws, Sec. 1 (B-45).
 Similarly, CA's citations to cases holding that directors have
authority to expend corporate funds are inapposite because these
cases sinmply do not discuss the issue of how sharehol der-enacted
bylaws may regulate director conduct. See RLF Opinion at 8
(quoting WIlderman v. WIldernman, 315 A 2d 610 (Del. Ch. 1974)
(hol di ng that unless board authorized conpensation to an officer,
the officer had to argue that such paynment was allowable under
“the theory of quantum neruit” to retain such paynent); Lew s v.
Hrch, 1994 W 263551, at *3 (Del. Ch.) (approving settlenent
concerning excessive conpensation over objection) (“Excessive
conpensation clains are difficult to prove at trial, largely
because executive conpensation is a matter ordinarily left to the
busi ness judgnment of a company’s board of directors.”); Al essi v.
Beracha, 849 A 2d 939, 943 (Del. Ch. 2004) (holding that it was a
reasonabl e inference that directors knew about a conpany stock
buy back program because DGCL 8§ 141(a) created a duty for
directors to manage the affairs of the corporation); US, Inc. v.
Wal bro Corp., 1987 W. 18108, at *2 (Del. Ch.) (holding that the
court would not freeze proceeds from issuance of preferred stock
pending litigation because the court would not interfere with the
directors’ ability to control conpany funds).
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Picture Screen Corp.,’® for exanple, the Chancery Court held that
i ncunbent directors were entitled to use corporate funds to pay
for solicitation expenses incurred in connection with a contested
election.”™ Wiile nost often incunbent directors are able to tap
the conpany’s coffers to fund a proxy contest, Delaware |aw al so
permits the reinbursenent of expenses incurred on behalf of
candi dat es nomi nated by shareholders and elected to the board.”
As a federal court in New York court observed, applying Del aware
law, “lI see no reason why the stockholders should not be free to
rei mburse those whose expenditures succeeded in ridding a
corporation of a policy frowed upon by a mpjority of the
st ockhol ders. "’

Because the reinbursenent of proxy expenses, for both
i ncunbent directors and candi dates nom nated by sharehol ders who
are elected to the board, is a pernissive use of corporate funds,

it is perfectly consistent with Delaware law to rmake such

rei mbursement mandatory through the adoption of a bylaw As

8 171 A. 226 (Del. Ch. 1934)
™ 1d. at 227

> See Jana Master Fund, Ltd. v. CNET Networks, Inc., 2008 W
660556, at*4 (Del.Ch.) ("Generally, although rmanagenent is
reinbursed for its proxy expenses from the corporate coffers,
i nsurgent shareholders finance their own bid and can hope for
rei mbursenment only if that bid is successful.").

*  Steinberg v. Adans, 90 F. Supp. 604, 607-08 (S.D.N. Y. 1950)
(applying Delaware law, allowi ng reinbursenment of expenses of
successful insurgents incurred in a proxy contest).
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expl ai ned above, Delaware |aw authorizes, but does not require,
companies to indemify directors for expenses relating to
litigation. 77 Del awar e cor porations can, however, make
i ndemmi fication mandatory by including such a provision in the
company’s bylaws.”® Simlarly, because corporations are free to
rei mburse the proxy expenses of directors elected to corporate
boards, there is no logical reason to preclude a conpany from
maki ng such reinbursenent mandatory through a simlar bylaw
provi si on.

Before the SEC, CA argued that a byl aw naki ng rei nbursenent
mandatory would be inproper because it would prevent the
Company’s directors from exercising discretion “to determni ne what
expenses should and should not be reinmbursed to stockhol ders.”’®
Speci fically, CA reasons t hat because Del aware  casel aw
establishes directors cannot, consistent with their fiduciary
duties, authorize the reinbursenent of proxy expenses incurred

for no reasons other than to entrench a director in office, a

byl aw maki ng rei mbursenent nmandat ory somehow woul d be i nproper. 8°

77 8 Del. C. § 145(a).

®  See Honestore, Inc. v. Tafeen, 888 A 2d 204, 212 (Del. 2005)
(“[Mandatory advancenent provisions are set forth in a great
many cor porate charters, byl aws and i ndemni fi cation
agreenents.”).

® RLF Opinion at 4.
80 RLF Opinion at 4 (citing Hibbert v. Hollywod Park Inc., 457

A 2d 339, 345 (Del. 1983); Hall v. Trans-Lux Daylight Picture
Screen Corp., 171 A 226, 227 (Del. Ch. 1934)).
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CA's concerns are msplaced for two reasons. First, if
rei mbursement is nandatory under the terns of a bylaw, the
directors would not be called upon to exercise any business
judgnment in authorizing reinbursenent called for under the byl aw
Second, where Delaware courts have raised concerns regarding
directors’ decisions to indemify or reinburse proxy solicitation
expenses, they have done so based on a concern that the
directors’ decision to authorize reinbursenent or indemification
in the particular case was the product of an inproper
entrenchment notive or self-dealing that pl aced personal
interests above the interests of the corporation. These concerns
sinply are not inplicated where a corporate board would be
required to reinburse proxy solicitation expenses incurred in
connection with the welection of a director nominated by
shar ehol ders and not incunbent nmanagenent.

If reinbursement renmmins discretionary, the CA directors
woul d, of course, be constrained by their fiduciary obligations
to the Conpany and its shareholders in evaluating whether to
aut hori ze the rei nbursenent of proxy solicitation expenses in any

gi ven case. ® But if reinbursenent is nade nandatory through an

8 In Heinman v. Datapoint Corp., 611 A 2d 950, 953 (Del 1992),
overruled on other grounds by, Brehm v. Eisner, 746 A 2d 244
(Del. 2000), for exanple, this Court held that a decision by
insurgent directors elected to the board to cause a conpany to
expend corporate funds to reinburse solicitation expenses was an
interested transaction that inplicated the directors’ fiduciary
duties and was subject to enhanced scrutiny: “The conpl aint
all eges a successful contest for corporate control, wth the
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anendnment to the Conpany’s bylaws, the directors’ would not be
call ed upon to exercise their business judgnment at all.

This was precisely the distinction recognized by the Court
in Underbrink v. Wrrior Energy Services Corporation.? In
Underbrink, the plaintiff alleged that a corporation’s directors
breached their fiduciary duties by adopting a bylaw providing for
the nmandatory and retroactive reinbursenent of litigation
expenses at a time when the directors faced the inmmnent threat
of litigation.®  Specifically, the plaintiff alleged that in
adopting the bylaw, the directors failed to conduct any anal ysis
regarding the value of the specific reinbursenment obligation or
whet her such rei nbursement would be in the best interests of the
conmpany. 8 The Chancery Court rejected this analysis. Relying on
t he Chancery Court’s previous decision in Orloff v. Shul man,® the
Court reasoned that the decision to adopt a reinbursenment bylaw

did not inplicate the sane considerations that would be raised if

victors in that contest using their newy acquired positions to
cause the corporation to reinburse the costs of waging that
contest. Proof of these facts at trial would represent a prinma
facia case of director self-dealing. Winberger v. UOP, Inc.,
Del . Supr., 457 A 2d 701, 710 (1983) (‘Wen directors of a
Del aware corporation are on both sides of a transaction, they are
required to denonstrate their utnost good faith and the nost
scrupul ous inherent fairness of the bargain.’).”

822008 W. 2262316 (Del. Ch.)
8 1d. at *1.
8 1d. at *8-12.

8 2005 W. 5750635 (Del. Ch.)
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the directors elected to pay rei nbursenent in the absence of such
a mandatory requirenment.® The Court observed:

In Oloff v. Shulman, the plaintiffs alleged “the
def endants approved [a nandat ory advancenent byl aw and
a 8 102(b)(7) charter provision] under the threat of
immnent |itigation, and breached their fiduciary
duties by self-interestedly protecting thenselves
against litigation that they knew would soon nanme them
as defendants .” Wth respect to the nandatory
advancenment bylaw, the court held the plaintiffs pled
“no facts which suggest that the bylaw anendnent at
issue is unreasonable in this case. Therefore, it is
not subject to further scrutiny by this court.”
Citing Havens v. Attar, the court linmted its hol ding,
however, to situations in which “plaintiffs challenge
the adoption of a bylaw that requires the corporation
to advance litigation costs sonetine in the future
rather than challenging the directors' decision to
advance particular litigation expenses.”

In Havens, the plaintiffs argued the defendant
directors breached their duties of care and loyalty in
advancing litigation expenses in the absence of a
mandat ory advancenent provision. The court first noted
“a board's decision to accept an undertaking and to
advance expenses is left to the business judgnent of
the board in the absence of a by-law specifically

providing for mandatory advancenent.” |In the context
of advancing particular litigation expenses, and on a
prelimnary injunction record, the court f ound
plaintiffs likely would succeed in rebutting the
presunption of the business judgnent rule because the
def endant directors “fail[ed] to consider t he

potential nagnitude of expenses or danmages or the
ability of the defendant directors to repay any funds
ultimately advanced.” In fact, the defendant directors
failed to present evidence “rebutting plaintiffs

claimthat the defendant directors failed to obtain or
consi der any i nformation pertaining to [that]
decision....”?¥

8 Underbrink, 2008 W. 2262316 at *11.

8 Underbrink, 2008 W. 2262316 at *11 (citations and footnotes
omtted).
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The sinple point, therefore, is that if a conpany does not
have a mandatory indemification bylaw, any decision by a
corporate board to indemify a director will be subject to the
board’s fiduciary duties and business judgnent. But if the
corporation does have a nmandatory indemification bylaw, the
directors’ business judgnent is not inplicated regarding the
paynment itself and indemification would be required just Iike

the terms of any other contract.®

Simlarly, in the absence of a
byl aw provi si on maki ng rei mbursenment of proxy expenses nandatory,
any decision by corporate directors to reinburse proxy expenses,
whet her incurred by incunbent directors® or candidates noninated
by sharehol ders who are elected to the board,® would also require
the exercise of directors’ business judgnent. But, like a
mandatory indemification bylaw, if a corporation has a bylaw
requiring the nmandatory reinbursenment of proxy expenses, the
directors’ would not be called upon to exercise any discretion on
the paynent itself.

In any event, caselaw raising questions regar di ng

directors’ exercise of discretion to authorize the rei nbursenent

8 Of. Havens, 1997 W. 55957 at *13 (“[A] board’ s decision to
accept an undertaking and to advance expenses is left to the
busi ness judgnment of the board in the absence of a by-Ilaw
specifically providing for nmandatory advancenent.” (origina
enphasi s del eted, enphasis supplied))

89 See Hall, 171 A 226 at 227.

% See Steinberg, 90 F. Supp. at 605.
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of proxy solicitation expenses i nvolve concerns wholly
i napplicable in this case. In Hall, for exanple, the Chancery
Court distinguished between proxy expenses incurred in connection
with elections involving debates over corporate policy, and
expenses incurred by incunbent directors solely for the self-
interested purpose of retaining office. After considering
casel aw establishing that reinbursement in the former situation
woul d be appropriate and in the latter would not, the Chancery
Court explained: “The nature of the contest nust be |ooked at to
see if it is one where it can be said that only the selfish
desires of incunmbent directors to hold on to their positions are
at st ake. If so, the persons who seek sinply to procure their
own re-election should pay the bills contracted in such a purely
personal enterprise.”® \here the corporation is called upon to
repay the solicitation expenses incurred on behalf of
sharehol der-nom nated directors, the concerns expressed by the
court in Hall have no application. |In making such reinbursenent,
there sinmply is, by definition, no danger that the incunbent
directors would authorize the expenditure of such corporate funds
for no reason but their own self-preservation. CA' s concern,
therefore, that the Bylaw, if adopted, would sonehow deprive the

i ncunbent directors of an ability to decide whether an proxy

1 Hall, 171 A at 229.
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canmpai gn of a sharehol der-nom nated director was based on bona
fide policy issues is conpletely msplaced.

C. CA's Certificate O Incorporation Does Not
Bar AFSCVE s Proposed Byl aw.

Article SEVENTH, Section 1 of CA' s Certificate of
I ncorporation provides that “[t] he managenent of the busi ness and
the conduct of the affairs of the corporation shall be vested in
the Board of Directors.” CA argues that this provision renders
unl awful any bylaw that mght restrict the directors’ nanageri al
discretion.® CA is wong.

Article SEVENTH of CA's certificate nerely mirrors Section
141(a) of the DGCL, which sinply provides that if a conpany’s
certificate of incorporation provides for the conmpany to be
managed by someone other the board of directors, the conpany
shall be nanaged in accordance with the instructions in the
certificate.® It does not, however, prevent the CA Board from
conpliance with the terns of the Conpany’s byl aws. In other
words, if a bylaw is valid under Section 109, the fact that CA' s
certificate vests in the Conpany’'s Board of Directors the
responsibility to nmanage the business and affairs of the
corporation does not nmean that the Board is free to disregard the

bylaws if they think their “discretion” requires themto do so.

%2 RLF Opinion at 9-10.

% 8 Del. C § 141(a)
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CA, of course, wll argue that Article SEVENTH does not
excuse the Board s conpliance with all bylaws, but only those
byl aws adopted by shareholders that the Board believes would
i npi nge on the directors’ managerial “discretion.” CA s argument
in this regard, however, is fatally flawed. As discussed above, %
Section 109(a) specifically vests in the shareholders the
authority to adopt and anend bylaws, and even if this right is
granted to the directors in a specific provision in the conpany’s
certificate, “[t]he fact that such power has been so conferred
upon the directors ... shall not divest the stockholders or
menbers of the power, nor limt their power to adopt, anend or

repeal the byl aws.”%

To the extent, therefore, that CA suggests
that the managerial authority granted to the Conpany’s Board
under Article SEVENTH sonmehow limits the sharehol ders’ ability to

adopt bylaws, such an interpretation would violate Section

109(a) . %

% Supra at Sec. Il1I.A 3.b.
% 8 Del. C. § 109(a).

% But even if the Court determines that Article SEVENTH does,

sonmehow, theoretically inpose substantive limtations on the
ability of CA' s shareholders to adopt and anmend bylaws (and it
should not), the Court should still uphold the validity of the

proposed Byl aw here because Article SEVENTH does not clearly and
unanbi guously prevent CA's shareholders from adopting bylaws
relating to election procedures. See generally Centaur Partners,
582 A . 2d at 927 (“There exists in Delaware a general policy
agai nst di senfranchisenment ... Therefore, high vote requirenents
whi ch pur port to pr ot ect mnority shar ehol ders by
di senfranchising the majority, nust be clear and unanbi guous.”)
(internal quotations and citations onitted).
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V. CONCLUSI ON
For the foregoing reasons, AFSCME respectfully submits that
the certified questions should be answered as foll ows:
(1) Is the AFSCME Proposal a proper subject for
action by shareholders as a matter of Delaware
| aw?
Yes.
(1) Wuld the AFSCME Proposal, if adopted, cause CA
to violate any Delaware law to which it is

subj ect ?
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